PROTECTION OF CHILDREN FROM SEXUAL OFFENCESACT 2012
Praiseworthy but Flawed L egislation

The Protection of Children from Sexual Offenced,Ri011 which was passed in the Rajya
Sabha on 10 May 2012 and in the Lok Sabha on 2220a¢ received the assent of the
President of India on 20 June 2012. It is now knasithe Protection of Children from
Sexual Offences Act, 2012 and is the law of thellan

This is a piece of landmark legislation. For thstftime a special law has been passed to
address the issue of sexual violence against enildt seeks to protect all children below
the age of 18 from sexual assault, sexual haragssnerpornography. These offences are
clearly defined for the first time in Indian pemalv. The Act provides for stringent
punishment to the offenders. Aggravated Penetr&esaial Assault, for example, carries an
imprisonment of no less than 10 years, which caexbended to imprisonment for life.

Unique Features

The Act has some remarkable positive featuresoltiges for the setting up of Special
Juvenile Courts and appointment of Special Pubiis&cutors for the speedy trial of the
accused. The evidence of the child is to be recbwdthin 30 days and the trial to be
completed, as far as possible, within a year.

It provides a number of child friendly measurested to reporting, recording of evidence,
investigation and trial of offences.

The statement of the child is to be recorded aagaracticable by a woman police officer
not below the rank of sub-inspector. The medicahaxation of the victim is to be
conducted in the presence of the parent of the dniany other person in whom the child
reposes trust or confidence. In case the victiengsl child, the medical examination is to

be conducted by a woman doctor. The Act also dtpslthat immediate arrangements have
to be made, as needed, for the care and proteaftive child who has been victimized.

The media has been barred from disclosing theiigasftthe victim without the permission
of the Special Court.

The attempt to commit a crime, even if not sucadssf made liable to punishment. The
Act also provides punishment for abetment of tHerafe. Failure to report a known offence
is also considered abetment.

In the case of an allegation, the Act places thrddiuof proof on the accused. At the same
time it also provides punishment for false accusati he Act considers offences as
aggravated when committed by a person in a positidrust or authority over the child in
any way.

The Act has mandated that Central and State goventsngive wide publicity to it. An
especially appreciative measure mandated is thiairg be provided periodically to
officers of Central and State governments on mattdated to the implementation of the
Act.

Short Comings

On the whole the Act is a fine piece of legislationerms of dealing with cases of abuse of
children. However, the Act has totally neglectechsuges to be taken to prevent abuse. All
though the Bill is meant “to protect children fremxual assault, sexual harassment and
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pornography,” there is nothing in the Act that refto prevention of abuse. The Act only
deals with actions to be taken after the childswdtered sexual violence. Hence, the Act is
a misnomer. Our legislators seem to think that glumient is a valuable deterrent. It has
never been so in history! Just like capital punishin itself has not deterred the
committing of murder!

Although The Parliamentary Committee overseeindiiehad widely disseminated the

Bill (it was also available on the Net) and invimamments and suggestions on the Bill
from various organisations working with childrendasuggestions had been sent, not many
of them were incorporated before the Bill was pdssdarliament. The Act as passed
contains some serious defects.

Definition of Offence

In the earlier version of the bill anyone under a§evas considered a minor. The Act raised
the cut off age to 18. In the course of it, the Alsb made any sexual activity, even a
consensual one, with children under 18 or betwekormrs a serious criminal offence,
punishable with imprisonment. This is unfortundet every sexual act between children
below 18 is inappropriate. There is much sexuakgrpentation among children that is part
of healthy psychosexual development. The Americaytiological Association, the
premier association of psychologists in the wanlak stipulated in its definition of sexual
abuse that there has to be a difference of fivesyleatween a child and a perpetrator for a
sexual act to be considered abuse. One redeesatg ¢ of the Act in this context is that if
an offence under this Act is committed by a chslgch child is to be dealt with under the
provisions of the Juvenile Justice (Care and Ptateof Children) Act, 2000.

Proceduresfor Reporting Cases
Chapter V of the Act that describes Rrtcedures for Reporting of Cases’ is the weakest or
the most flawed section of the Act from a psychaaland professional perspective.

This section required greater specifickyy person who has reason to believe that an
offence under this Act is likely to be committedkmows that such an offence has been
committed any time in the past is obliged to infdalra Special Juvenile Police or the local
police. Failure to report is considered a crimimif&nce punishable by imprisonment.

Using the phrase “Any person” is making the onusepbrting universally binding,

including the victims. Just as in Chapter II, B wéhearious categories of persons whose
action can be considered as aggravated sexualldsaae been specifically mentioned, so
also this section should have specifically listeel tategories of persons mandated to report
abuse, and who can be exempted.

In this context, what about “privileged informatisuch as gained through lawyer-client
exchange, in psychotherapy or in the Sacramenbaféssion (Reconciliation) in the case
of catholic priests? Are these professionals atami to divulge such privileged
information? In the case of catholic priests whe @bliged by their vow to maintain secrecy
about everything heard in the Sacrament of Cordas#his requirement becomes a
violation of their sacred commitment to protect famctity of the Sacrament. It gives rise to
conflict of conscience.

Even the child who has been abused is obligedprtéhe matter. This is not a very child-
friendly measure. For a variety of reasons, ineigdear of reprisal, a child can refrain from
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reporting. | feel the child victim should have bex@mpt from this requirement to report.
Fortunately the child is exempt from punishmentféolure to report [Section 21(3)].

There is also no punishment stipulated for childsao make false accusations or provide
false information. In one sense, this is childrfdly. However, this is also a questionable
exemption in the context of a child being defingdlie Act as someone below the age 18.
A malicious adolescent can make a false allegatr@hface no consequences for it, ruining
in the process the reputation and even careemotent people.

The Act does not mention any Statute of LimitatiShould an act committed 20 or 50 years
ago be reported? Some differentiation should haes Imade between ongoing or recent
abuse and abuse which happened a long time ago.

An important issue in regard to Reporting of Abtlss is missing from the Act is the
protection of those reporting the abuse. When ehtrafor example, reports that a student
is being abused by a family member (most abusedrepin the family), he or she may face
negative consequences, including threat to life;child too may suffer negative
consequences including beatings and further asstaulBection 19(5) and (6) provide for
the protection and care of the child who has beéetimised. However, no protective
measures are offered for the person who reportseal@bligation to report, without
providing protection for the one who reports, irthg children other than the victim, can
be dangerous. We are aware of the dangers thatiehisvers face these days.

Non-inclusive Definitions

The wording of the act is such that a male biasbsaread into it. The Definition of
Penetrative Sexual Assault in Chapter I, Sectiai@)Afor example, uses the masculine
pronoun “he” to refer to the offender; this excladgomen as offenders. What about women
who engage in digital rape of boys or girls, oem®bjects into the anus or vagina of
children? Or, is penetrative sex applicable onlyge of the male organ?

Even though the opening sentenc&attion 19 (1) of Chapter V, uses “any person,”
referring to those who are to report known casesbate, the pronoun used in the rest of the
section is “he.” Here again we can read a male biasising the pronoun “he” the Bill can

be interpreted to exclude women from the respolityiloif reporting.

There is an assumption among many people that kalkusae is perpetrated only by men;
this is not true. Even though most abusers are memen also sexually abuse both male
and female children. Even though most victims galheare female, latest available
statistics indicate that there is an increaseemilimber of boys who are sexually abused in
India; in some states the number of boys abusetumliers abused girls.

Better Late Than Never

The Act was long overdue in the context of statsstihowing that more than 53 percent of
children in India experience some form of sexuallexation. Until the Act was passed
there was no law in India specifically addressimg protection of children from sexual
exploitation, even though such a law was mandayatidUnited Nations Convention on
the Rights of Children, 1989 which was ratifiedlbglia on 11th December, 1992. The
Convention required the State Parties to undeidékappropriate national, bilateral and
multilateral measures to prevent the inducemerbercion of a child to engage in any
unlawful sexual activity. It took India 20 yearsftdfill that mandate. Better late than never!
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The approach to the Bill by our lawmakers has bksen rather lackadaisical. It had been
drawn up in 2005. But it was introduced in the RaBabha only on March 23, 2011. The
same Bill was introduced in the Lok Sabha and guabsastily in the Lower House at the
last minute without much of a discussion (the grdynt raised was that it could be
misused) on the last day of the budget sessiomibhent.

Another point to note: The Act states that it iplagable to the whole of the country, except
Jammu and Kashmir. | am not in the know of thearaadgor this exception. However, don’t
the children of Jammu and Kashmir require protectigainst sexual assault? In the violent
climate existing in that State, there is the gnelételihood of children being victims of
sexual exploitation. Shouldn’t some provisions ldmto prevent this happening?

In Conclusion

Over all, despite its shortcomings, the Act is higtommendable and one that is long
overdue. It clearly defines sexual assault, serasdssment and pornography and gives
very clear guidelines to be followed when incidentabuse comes to be known. Abused
children will have the consolation that their violies as well as those who abet their
victimisation will face due course of the law. Tkagsho care for children also can have the
confidence now that they can avail of legal recetmscases of sexual exploitation of
children.

Church Response

| understand that the CBCI has been working orCimerch’s policy statement on sexual
abuse of minors. It appears this has been an isehenterprise and the document was not
circulated among a wider group for feedback andyssigons. There has also been delay, for
whatever reasons, in publishing it. The websitthefCatholic Bishop’s Conference makes
no reference to the proposed policy.

It is important that the Church’s policy statemeriorporates and address the requirements
of the recent Act.

| am curious especially about the Church’s respomsiee legislative requirement that any
one who comes to know of sexual abuse, preserasty po matter what the source or
medium (and this includes sacramental confessias}treport the matter to the police or
would be considered as abetting crime.
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